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Insanity Defence: A glaring lacuna in Criminal Jurisprudence

Kushagra Gahoi & Akash Krishnan




ABSTRACT

From biblical beam to the present boutique era the plea of insanity has been a splendid defence
for a criminal trial. With the raising of this very plea, a million-dollar question that ventures human
mind is whether the accused was really of unsound mind at the time of committing the offense or
1t 1s just golden key for him to escape the clutches of law. Act of a person of unsound mind is

something which is preserved by law in various aspect and in form of difterent provisions in Indian

legal system like Section 84 of the Indian Penal Code’. Why should a person be liable for an offence

committed by him under the of unsoundness of mind becomes an intricate as well as a turnover
contention to enjoy the defence of insanity. This is simply because the alleged oftender is unaware
of what he is doing while suftering from unsoundness of mind. Similatly, a person might not be
criminally liable because they lacked conscious control of their actions at the time of committing
the alleged offence for a reason other than their mental condition. This results in the preson
claiming for sane automatism as a defence. The current rules that govern the insanity defence, also
referred to as “insane automatism’, has been widely criticised as it is not clear whether the defence
of insanity is even available in all cases or not. Moreovet, the law lacks psychiatric understanding,

and this partly explains why, in practice, the defence 1s underused and medical professionals do

not apply the correct legal test. Thus, this becomes a glaring lacuna in the very criminal
Jurisprudence. The project aims to highlight the misuse of the defence of insanity and sets forth a
provisional proposal for reform of the defences of insanity and automatism, based on lack of

capacity. It explains how they would work with the law on intoxication.

! Sec. 84 of IPC — “Nothing is an offence which is done by a person who, at the time of doing it, by reason of
unsoundness of mind, is incapable of knowing the nature of the act, or that he is doing what is either wrong or
contrary to law.”




INTRODUCTION

In criminal law, a wrongdoing is treated as a unit, which has two parts or basics: Actus Reus and
Mens Rea. While Actus Reus is the express or physical act done, Mens Rea is the psychological
condition of an individual carrying out the wrongdoing. He ought to have comprehended the idea
of his act, and its results. To set up a wrongdoing and for criminal duty to emerge, the two parts
must be available.

Defenses like unsoundness, minority, provocation, and so on are utilized to build up that the liable
perspective was inadequate in an individual. At the point when a culprit does not understand the
gravity of his demonstration, nor in a psychological ability to evaluate it, can't be considered totally
in charge of the "wrongdoing". Also, punishing an individual, who isn't in charge of the
wrongdoing, is an infringement of the essential human rights and basic rights under the
Constitution of India. Thus, it is for the most part conceded that insufficiency to carry out
violations exempts the person from discipline.

Defense of unsoundness is basically utilized in criminal indictments. It depends on the suspicion
that at the time of the wrongdoing, the respondent was experiencing extreme psychological
instability and hence, was unequipped for valuing the complexity of the wrongdoing and separating
directly from wrong conduct, thus making them not lawfully responsible for wrongdoing. Defense

of insanity is a legitimate idea, not a clinical one (medicinal one). This implies simply experiencing

a psychological issue isn't adequate to demonstrate unsoundness. The respondent has the weight

of demonstrating the protection of unsoundness by a "prevalence of the proof" which is like a
common case. It is difficult to decide legitimate unsoundness, and significantly harder to effectively
guard it in court. This article centers around the ongoing Supreme Court choice on insanity
protection and models utilized in Indian court.

The idea of responsibility interfaces with our most major feelings about human instinct and poise
and ordinary experience of blame and honesty and fault and punishment. Punishing an individual,
who isn't in charge of the wrongdoing, is an infringement of the essential human rights and
fundamental rights under the Constitution of India. It likewise brings the fair treatment of law, if
that individual isn't in a situation to protect himself in the courtroom, summoning the standard of
natural justice. The positive safeguard of lawful unsoundness applies to this central guideline by
pardoning those suffering from unsoundness whose turmoil denied them of normal
comprehension of their action at the time of the crime. Hence, it is for the most part conceded
that inadequacy to carry out crime exempts the person from prosecution. This is perceived by the
enactment of the greater part of the developed nations. Even in India, Section 84 of Indian Penal

Code (IPC) manages the "act of a person of unsound mind" and talks about defense of
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unsoundness’. However, in the ongoing past a portion of the U.S. states, (for example, Montana,

Idaho, Kansas, and Utah) have prohibited insanity defense. This issue has raised a genuine
discussion among psychology, medical and law experts over the globe.

Very less examination has been done on this subject in India, be that as it may, there are not many
investigations on investigating the clinical image of the patients in jail. A milestone thinks about in
the criminology psychiatry of Indian setting happened in 2011, in which 5024 detainees were
evaluated on semi-organized meeting calendar revealed that 4002 (79.6%) people could be
analyzed as having an analysis of either dysfunctional behavior or substance use. In the wake of
barring substance misuse, 1389 (27.6%) detainees still had a diagnose mental disorder’. Another
investigation from India depict an extremely bleak picture of patients in scientific psychiatry
settings and promoter for there is a need to streamline the system of referral, conclusion,
treatment, and certification®. To address this issue of streamlining the procedure of assessment of
unsoundness protection and affirmation, this article centers around semi-organized evaluation in
the Indian setting dependent on milestone Supreme Court choices. Moreover, it will likewise
display a model for assessing a respondent's psychological status examination and quickly talk

about the legitimate principles and strategies for the appraisal of insanity defense assessments.

HISTORICAL ASPECT OF INSANITY

The idea of protection by unsoundness has existed since old Greece and Rome. The primary
referred to acknowledgment of insanity as a safeguard to criminal accusations was recorded in a
1581 English lawful treatise expressing that, "If a psycho or a characteristic trick, or a neurotic in
the season of his lunacy" slaughters somebody, they can't be considered responsible. The British
courts thought of the "wild monster" test in the eighteenth Century, in which litigants were not to
be indicted on the off chance that they comprehended the wrongdoing no superior to "a new born

child, an animal, or a wild beast."

For as long as 150 years, there is no adjustment in the comprehension and information other than
self-sufficiency and ability to pick the good and bad for criminal liability. The elective idea that
human conduct is the aftereffect of an association among organic and natural factors other than
free decision neglected to awe the criminal equity framework as a result of an immediate danger

to a general public's profound situated need to accuse somebody than themselves for criminal

2 Gaur KD. Textbook on the Indian Penal Code. New Delhi: Universal Law Publishing; 2009
Shttp:/ /www.nimhans.kar.nic.in/prison/pe010.html
‘https:/ /www.sadm.maharashtra.cov.in/sadm/GRs/Mental%20 health%20act.pdf
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damages that happen. There were several examinations used to declare a person lawfully insane

such as: -

a. Wild Beast test’

The primary referred to acknowledgment of insanity as a protection to criminal allegations
was recorded in a 1581 English legitimate treatise expressing that, "If a mentally ill person
or a characteristic trick, or a neurotic in the season of his lunacy" executes somebody, they
can't be considered responsible.

The Insane Delusion tests®

Insane Delusion is the lawful term of workmanship in the customary law convention used
to portray a bogus origination of reality that a testator of a will holds fast to against all
reason and proof in actuality. A will made by a testator experiencing a insanity delusion
that influences the arrangements made in the will may flop in entire or to some degree.
only the segment of the will brought about by the insane delusion comes up short,
including possibly the whole will. Will challenges regularly include claims that the deceased

benefactor was experiencing a insane delusion.

The concept of insane delusion was created in the 1826 British case Dew v. Clark’. In that

case, a father believed that his daughter was "the devil incarnate" and disinherited her in
his will of 1818. After her father's death, evidence presented by the daughter showed that
she was well known for her good disposition and that her father had falsely told others
that he lavished his daughter with praise and wealth. The probate court found that the
dad's outlook when he caused the 1818 will to was ordinary in all regards with the
exception of toward his girl. The court found that his thoughts about her, arose from
insanity. The court said that this delusion caused the will to fail.

Good and Evil Test

In R vs. Madfield, ‘the ability to distinguish between good and evil” was deemed to be the
test of insanity.

Durham Rule®

Judge Bazelon allowed 2 finding of insanity if the detfendant's unlawtul act was a “product
of a mental disease or defect.” As with the irresistible impulse test, the product test

expanded the category of those who were eligible for a finding of insanity and rapidly fell

> R. v. Arnold. 1724, 16 St.Tt.695

6 Hadfield Case. 1800, 27 St.Tt.128

7162 Eng. Rep. 410 (Prerog. 18206)

8 Durham v. United States 1954 2002;30(2 Suppl): S3—40




out of favor. It is currently used in only two jurisdictions in the United States: New
Hampshire and the Virgin Islands
Mc NaughtenRule’
A test connected to decide if an individual blamed for a wrongdoing was normal at the
time of its commission and, subsequently, criminally in charge of the bad behavior.
The McNaughton principle is a test for criminal craziness. Under the M'Naghten rule, a
criminal litigant isn't liable by reason of unsoundness of mind if, at the time of the
supposed criminal act, the respondent was deranged to the point that she didn't know the
nature or nature of her activities or, on the off chance that she knew the nature and nature
of her activities, she was deranged to the point that she didn't realize that what she was
doing wasn't right.
The followings are the main points of McNaughton's rules:
1. Every man is to be assumed to be of a sound mind and to possess a adequate degree
of reason to be answerable for his crimes, until the contrary be proved
An unsound person is liable “if he knows” at the time of crime.
The insane person must be considered in the same situation as to responsibility
As if the facts with respect to which the delusion exists were real

The Jury should decide upon the insanity of accused.

This Mc Naughten principle turned into an incredible point of reference for the law concerning

the defense for unsoundness.

Section 84 of IPC deals with the “act of a person of unsound mind.”!

“Nothing is an offence which is done by a person who, at the time of doing it, by reason of

unsoundness of mind, is incapable of knowing the nature of the act, or that he is doing what is

either wrong or contrary to law.”

On examination of the Section 84 IPC, the accompanying fundamental ingredients can be

recorded. For simple comprehension, the Section 84 IPC can be separated into two general classes

of, significant criteria

a.

b.

Major criteria (medical prerequisite of psychological sickness) and

Minor criteria (loss of thinking necessity).

° Daniel Mc Naghten's Case. 1843, 8 Eng. Rep. 718

0https:
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Significant criteria (psychological maladjustment necessity) mean the individual must experience
the ill effects of dysfunctional behaviour during the commission of act. Minor criteria (loss of
reasoning prerequisite) mean the individual is:

A. Incapable of understanding the nature of the act or

B. Incapacity to distinguish between right and wrong

C. Incapable of knowing it is contrary to law.

Both major (mental instability) and minor (loss of thinking) criteria comprise lawful unsoundness.

Segment 84 IPC, plainly signifies an essential proverb of criminal statute that is,

a. (an) "Actus nonfacitreum nisi mens sit rea" (an act does not constitute guilt unless done

with a guilty intention) and
"Furiosinullavoluntasest” (a person with mental incapacity has no free will). This implies a
demonstration does not establish a wrongdoing except if it is finished with a liable goal

called "mens rea.""!

Hence, Section 84 IPC attaches no culpability on people with dysfunctional behaviour since they

can have no sane reasoning or the important liable aim.

DIMINISHED CAPACITY EVALUATION

Défense for unsoundness searches for Criminal Responsibility while Diminished capacity defense
looks at whether the respondent had the ability to shape the imperative purpose for the
wrongdoing. To represent the distinction, think about the instance of Mr. D, a 50-year-old male
with schizophrenia who accepts that his nearby neighbour is going to begin World War III with
atomic weapons in light of the fact that the neighbour’s vehicle tag contains the number three.
Accordingly, Mr. D concludes that he should murder the neighbour to spare the whole planet. He
cautiously stacks his 357 magnums, trusts that his neighbour will return home, smoothly strolls
over to his neighbour’s home, rings the doorbell, and shoots the neighbour legitimately in the heart
when the neighbour opens the entryway.

At preliminary, Mr. D might be found legitimately insane under the McNaughton rules, on the off
chance that it is demonstrated that his schizophrenia brought about the conviction that his
activities were ethically right, along these lines rendering him incapable to separate appropriate
from wrong. Mr. D, in any case, may not fulfil the guideline for diminished capacity, in spite of his

psychological instability, in the event that it is demonstrated that he deliberately strolled over his

lIBapuGajraj Singh vs. State of Rajasthan. Appeal (ctl.) 1313 of 2006
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neighbour’s home with a stacked firearm with the particular goal to slaughter the neighbour.
diminished capacity barriers are centred around the degtree, assuming any, to which an individual's
psychological issue impacted his/her capacity to frame the particular plan to perpetrate a
wrongdoing.
Various wards contrast in the test that they use to decide if a respondent isn't blameworthy by
reason of craziness (NGRI).
1. In the UK, insanity is presently chosen dependent on discernment just (Th McNaughton’s
Rule), so just respondents with objectivity deformities are pardoned and whose protection

lays on absence of control are regarded ineligible for NGRI.

In the US, 21 states utilize McNaughton’s standard (in view of soundness), 16 states and
the area of Columbia utilize the Model Penal Code (a test dependent on objectivity and
absence of control) 8 states and the Federal framework pursue an adjustment of the Model
Penal Code where the protection is permitted uniquely for "cognitive dysfunction" when
the litigant can't comprehend the guiltiness of his lead and 6 states have canceled any
structure madness defense moreover, since 1982, 12 states have embraced the "GBMI

decision.

INSNANITY DEFENSE IN INDIA

Present day criminal law depends on the conviction that people are ethically responsible and not
damage causing agents. To be considered criminally capable, two basic components must be
demonstrated, beyond reasonable doubt, (a) the individual committed the act(actus reus) (b) in

doing as such, the individual acted with his or her free will, deliberately and for rational reason

(mens rea)"”

Psychiatrists might be approached to help the court in deciding if certain psychological issue
influenced an individual's capacity to shape the plan important to make that individual lawfully at

fault.

EVALUATING LEGAL INSANITY

The criminal law asks different questions with reference to assessment of legal insanity.
“Whether the Defendant knew or understood his conduct?”

“Whether the Defendant pre-plan his act??”

2Gerber R]J. The Insanity Defense. Port Washington, New York: Associated Faculty Press; 1984.
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“Was he was aware of the risks thereunder?”
There are two sources of testimonies.
1. Lay testimony from the defendant and
2. From the Psychiatrist.
The expert's testimony is based on four influences:
Particular symptomatology
Diagnosis
Presence of legally relevant impairments (the defendant thought that killing was justified)

Ultimate legal conclusion (the defendant was insane at the time of offence).

CRIMINAL MOTIVATION

Mere absence of motive for a crime and howsoever monstrous the wrongdoing might be, without
supplication and evidence of legitimate insanity, can't bring the case inside the ambit of Section 84
IPC. Also, the way that the denounced made no endeavour to flee from the wrongdoing scene,
would not demonstrate that he was unsound of, that he didn't have the efficient mens rea for the
commission of the offense. Further, the APEX Court have evidently expressed that the

insignificant irregularity of brain or incomplete daydream, compelling motivation or impulsive

conduct of a mental case manages no prosecution under Section 84 IPC."

MEDICAL INSANITY

Now that we have talked about the concept of legal insanity, let’s talk about some medical insanity
and get conversant with that too. Most people outside the world of forensic psychiatry steadfastly
maintain that this topic is esoteric.

It must also be noted that the commission of a crime may cause mental illness rather than mental
illness being the cause of the crime; facing the prosecution of punishment is significant stressor

and potentially pathogenic. Although there is a general agreement that individuals with certain

13Shera Wali Mohammed v. State of Maharashtra. 1973, 4 SCC 79
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characteristics of mental disorder are more prone to violence than other individuals, there is still
debate concerning the prevalence of violent behaviour among the various diagnostic groups.

In the concept of the Schizophrenia, the Supreme Court in Mohinder Singh v. State has held that
a person suffering from schizophrenia at the time of the incident is entitled to successfully claim
the plea of insanity as has been ruled by the Bombay and the Rajasthan High Courts also.

The second type of disorder is the Substance use disorder i.e. the alcohol use - 7The Director of
Public Prosecutions v. Beard" it has been held that evidence of alcohol use which renders the
accused incapable of forming a specific intent to constitute a particular crime should be taken into
consideration with other facts proved in order to determine whether or not he had this intent, but
evidence of alcohol use which falls short of proving such incapacity and merely establishes that
the mind of the accused was so deeply affected by the drink that he more readily gave way to some
violent passion does not rebut the presumption that a man intends the natural consequences of
his actions. Example of this is that a heavy and a habitual ganja smoker killed his wife and children
because she prevented him from going to a particular village. It was held that until the accused
habit of smoking ganja had induced him to such a state of mind as to make him incapable of
knowing the nature of his act or criminality, he could not get the benefit of this section.

The third type of disorder is the Delusional disorder. In the case of the Public Prosecutor v.

ShiboKoeri” and Karma Urang v. State”’, the court has recognized what leading authorities call,

melancholic homicidal maniac and held the accused not liable for homicide, having given them
the advantage of Section 84. The accused did not by explanation behind unsoundness of brain,
realize that what he was doing wasn't right or as opposed to law. Simple "morbid emotions"
prompting murder does not draw in the insanity defense, the experts opined.

Another sort of disorder was the Somnambulism, that is the idea of sleepwalking, whenever
demonstrated, it would comprise the unsoundness of mind which draws in Section 84. In
PapthiAmmal v. Territory of Madras'’, the charged who had as of late brought forth a tyke, had
hopped into a well during the evening alongside the infant. She was safeguarded however the
infant kicked the bucket. charges of endeavor to end it all and murder were framed and the insanity
defense was raised on the ground of insomnia yet fizzled for absence of verification and
satisfactory proof.

Another kind of disorder that is secured is Epilepsy, for example the accused killed his mom and

injured his progression father with no clear reason. After the homicide blamed stowed away in a

14 11976] UKHL 2

15 ATR 1959 Mad 323

16 114 Ind Cas 159

171950 AIR 124, 1950 SCR 594




gorge. the medical proof demonstrated that the blamed was liable to epileptic fits. it was held that
the blamed was liable for the act charges yet not in order to be mindful in law for activity. Where
the appealing party had delivered at the preliminary a release testament from the military
demonstrating that he was discharged record of his experiencing epilepsy around fifteen years
preceding the event and it was obvious from the arraighment proof that the construct of the
litigant in a matter of seconds before the, at the time of, and after the commission of the offense
by him just as his state of mind in this manner found by the medical examination were of such a
nature, that the appealing party was of unsound personality on the record of his having attack of

epilepsy at the season of event, his conviction and sentence were saved.

LEGAL INSANITY V. MEDICAL INSANITY

Section 84 sets out the lawful trial of obligation in instances of supposed wrongdoing done by an
individual with mental illness. There is no meaning of "unsoundness of mind" in the IPC. The
courts have, be that as it may, primarily regarded this statement as equal to insanity. Yet, the
expression "insanity" itself has no exact definition, conveys diverse significance in various
settings and depicts differing degrees of mental disorders'®. Every individual who is rationally
sick isn't ipso facto exempted from criminal duty. A refinement is to be made between lawful
insanity and medical insanity. A court is worried about lawful unsoundness, and not with medical
insanity.” Any individual, who is experiencing any sort of dysfunction is classifyed "medical
insanity," anyway "legal insanity" signifies, individual experiencing dysfunctional behaviour ought
to likewise have lost thinking power. The term legal insanity additionally alludes to the
"psychological state" of an individual at the time of carrying out crime and that's it. This is
simply a lawful idea and is disconnected to the different mental analyses.
In easy words, legal insanity implies, at the time of the commission of the act, the individual ought
to experience the ill effects of mental illness and furthermore have lost thinking power. This issue
is obviously shown in Section 84 IPC as that individual unequipped for knowing:

A. The idea of the demonstration, or

B. That the act in question is wrong or

C. contrary of law

Mere abnormality of mind or partial delusion, irresistible impulse or compulsive behaviour of a

psychopath affords no protection under Section 84 IPC*

8Hari Singh Gond v. State of Madhya Pradesh. 2008, 16 SCC 109
Y BapuGajraj Singh vs State of Rajasthan. Appeal (ctl.) 1313 of 2006
20 BapuGajraj Singh vs State of Rajasthan.Appeal (crl.) 1313 of 2006
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In one of the milestone decisions, in the matter of Surendra Mishra v. state of Jharkhand,”' the
Apex Court has expressed that a accused who looks for exemption from liability for an act under
Section 84 of the IPC is to proof unsoundness of mind and not medical insanity. Further, it
likewise said that articulation "unsoundness of mind" has not been characterized in the IPC, and
it has principally been treated as proportional to insanity. Be that as it may, the term insanity
conveys diverse significance in various settings and portrays shifting degrees of mental issue. Each
individual who is experiencing psychological instability isn't exempted from criminal obligation.
The unimportant certainty that the denounced is proud, odd, touchy, and his mind isn't exactly
OK, or that the physical and mental afflictions from which he endured had rendered his insight
powertless and influenced his feelings or enjoys certain unordinary acts, or had fits or that he was
liable to epileptic fits and there was irregular conduct or the conduct is eccentric are not adequate
to draw in the use of Section 84 of the IPC.

The Apex Court in its judgment detailed that however accused experienced certain psychological
instability even before and after the incident but from that one cannot infer on a balance of
preponderance of probabilities that the appellant at the time of the commission of the offense did
not know the nature of his act; that it was either off-base or in spite of law, henceforth dismissed
insanity defense™. In a similar case, despite having a medical history of insanity proved by evidence
in court, the court convicted the accused based on his subsequent conduct viz., his act of

concealing the weapon, bolting the door to prevent arrest and absconding thereafter as the said

acts were held by the court to be a display of consciousness of the guilt™.

DEFINING THE INSANITY PLEA

The onus of demonstrating unsoundness of mind is on the accused, henceforth the request of
insanity ought to be taken by the accused or by his legal counsellor or his relatives or past history
of insanity is uncovered, it is the obligation of a fair exploring official to expose the charged to a
medicinal examination and spot that proof under the watchful eye of the court and if this isn't
done, it makes a genuine sickness in the prosecution case and the advantage of uncertainty must
be given to the accused. Hence, the supplication of unsoundness ought to be taken during the
examination or during the preliminary in the lower court not during the appeal to the higher court.
To outline, the idea of insanity defense is a lawful one and not a psychological one. In spite of the

fact that a psychiatrist’s supposition is considered at last the choice to acknowledge or dismiss the

2 Surendra Mishra v. State of Jharkhand. 2011, 11 SCC 495
2Surendra Mishra v. State of Jharkhand. 2011, 11 SCC 495
2Jai Lal v. Delhi Administration. AIR 1969 SC 15.
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plea lays with the court the world over. In view of the thinking intensity of the litigant during the

conditions of the wrongdoing as appeared.

DEFENSE OF INSANITY: BURDEN OF PROOF

Under law, each man is ventured to be normal and expected to have an adequate level of
motivation to be in charge of his act except if the contrary is proved. Every individual is attempted
to know the common results of his act. Thus, every individual is additionally assumed to know the
law. The prosecution does not need to set up these facts.
In insanity plea, there are two parts of proving an offense, which are as per the following:

a. Commission of wrong doing and

b. insanity defense.

The burden of proving the commission of a crime is always on the prosecution, and that never
moves. The prosecution needs to demonstrate same beyond a reasonable doubt. Be that as it may,
the onus of demonstrating the presence of conditions (Section 84 IPC) for insanity defense would
be on the charged (Section 105 of the Evidence Act) and the court will assume the nonattendance
of such conditions. The accused needs to demonstrate by putting material before the of the court,
for example, expert proof, oral and other documentary proof, assumptions, admissions or even
the prosecution proof, fulfilling that he was unequipped for knowing the idea of the act or of
realizing that what he was doing was either off-base or as opposed to law.**The Supreme Court
have discovered that the vital purpose of time at which unsoundness of mind ought to be built up
is the point at which the wrongdoing is really dedicated and the burden of demonstrating this, lies
on the appealing party for guaranteeing the advantage of the Section 84 provision.” In Dahyabhai
Chhaganbhai Thakker v. State of Gujarat, this court has held that regardless of whether the charged
was not ready to set up definitively that he was crazy at the time he submitted the offense, the
proof set under the watchful eye of the court may bring a sensible uncertainty up in the brain of
the court as respects at least one of the elements of the offense, including mens rea of the accused

and all things considered the court would be qualified to acquit the accused on the ground that the

general burden of evidence laying on the prosecution was not discharged.**Though the burden is

on the accused, he isn't required to demonstrate the same beyond all reasonable doubt, however
only fulfil the prevalence of probabilities.”’ The burden of proof provided reason to feel ambiguous

about him is no higher than that rests upon involved with civil procedures.

%4State of Rajasthan v. Shera Ram and Vishnu Dutta. 2012, 1SCC602

% Elavarasan v State RbIoP. 2011 (7) SCC 110.

2 Dahyabhai Chhaganbhai Thakker v. State of Gujarat. 1964, 7SCR 361.
21Sudhakaran v State of Kerala. 2010 (10) SCC 582.
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PSYCHIATRIST ROLE IN INSANITY PLEA

A standard assessment technique of all patients who argue insanity plea is totally essential.
Tragically till date, no such institutionalized strategies exist in our nation. Therapists are frequently
called for directing psychological wellness assessments and treatment. Aside from treatment,
courts may likewise demand for different confirmations.

Evaluation of wellness to stand preliminary in situations where mental illness incapacitates
subjective, passionate and social resources of an individual making genuine effect on the capacity
to defend the case (litigant's present mental status and his competence during adjudication).
Therapist ought to consider inpatient affirmation for an exhaustive assessment of the respondent.
It is the obligation of the psychiatrist to teach the court, explain mental issues, give legitimate and

target feelings dependent on true information and sound reasoning,.

EVALUATION OF PAST PSYCHOLOGICAL ILLNESS

The accused ought to be met as right on time as conceivable so as to the offense however for all
intents and purposes, this may not generally be plausible. At the beginning of the assessment, the
defendant must be educated about the reason for the assessment and the absence of classification.

Psychiatrist should report the date and time of assessment, statistic subtleties, ID imprints and

wounds on the body. An exhaustive request ought to be done into the historical backdrop of

introducing disease, previous history, family background, individual history and premorbid
character. Psychiatrist ought to always remember to complete an assessment of substance use in

at various times.?

VERIFICATION OF ACCOMPANYING DOCUMENT

It is the obligation of the psychiatrist to survey all the accompanying legal documents and teach
the alluding expert, explanation behind referral, date and time of referral, and accessible time close
by to give the sentiment. Further litigant's medical and mental records ought to be checked on
earlier starting the assessment of the defendant. A cautious history ought to be assembled from
every single imaginable source, for example, the respondent, going with individual, FIR, after death
and post-mortem examination report, photos of the crime scene, conduct observational report,

meeting the relatives, and past treating psychiatrist.

28 Int J Soc Psychiatry. 2014 Feb; 60(1):55-62




FINAL DIAGNOSIS PROCESS

Considering the idea of the assessment and law presumes everybody is sane except if the contrary
is proved, it is reasonable to begin evaluation a similar way. Psychiatrist should oppose making
conclusive analysis at first. Analysis should be kept open or temporary conclusion to be
considered. In the wake of social affair data from every single imaginable source, contingent on
the sequential mental status examination, sequential ward perception, mental testing and lab
examinations, Psychiatrist should make legit target evaluation and give his feeling with respect to
the patient's lifetime conclusion and present mental status. He ought to likewise try to opine on

the psychological status of the respondent during the commission of the offense.

THE LEGAL REGIME: A CASE STUDY

STATE OF MADHYA PRADESH V. X*

FACTS
X, a person, work in an I'T Company ABC, at Jabalpur. He is a very hardworking employee and

has achieved a lot in the IT Department. He is known for his utmost dedication and passion
towards his work. However, there have been instances where he has had a quarrel with one or two
employees. On one fine Friday night, X was coming back to his home after attending the office
party and that too late at night. On his way back he again randomly picked up a quarrel with a
street-walker. It was first a verbal quarrel which ended up in a physical fight. Reason for the fight
was unknown. The street-walker was badly hurt and had a brain injury. He was immediately rushed
to the hospital and the doctors had to perform a brain injury. The aggrieved party filed a complaint
against X for grievous hurt. However, X claims the defence of insanity as he even has a family
history suffering with unsoundness of mind. Moreover he says that at the time of commission of
the offense he really wasn’t aware of his actions and could not distinguish between what is right

and what is wrong. The lower court did not convict him as he was given the defence of insanity.

Aggrieved by the decision of the lower court, the complainant appealed at the Hon’ble High court

of Jabalpur, Madhya Pradesh. The matter is still pending at the court for disposal.

ISSUES
1. Whether the accused was suffering from unsoundness of mind at the time of commission

of the offence and subsequently whether he can avail the defense of insanity?

2. Whether the decision passed by the lower court can be set aside?

2 Case law name and citation cannot be disclosed due to Non-Disclosure Agreement.
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ANALYSIS
Section 84 of the IPC clearly states that nothing is an offense committed during unsoundness of

mind. For this the accused but be suffering from unsoundness of mind at the time of commission
of the offence and not prior or subsequent to it. The section cleatly states unsoundness of mind
which means that the person is not able to distinguish between what is right and what is wrong at
the commission of the offense. He has no clue has to what he is doing. Thus, if all these ingredients
are met then the defence of Section 84 can be availed.

Here, although the accused has a family history of insanity, failed to give an evidence to show that
during the commission of the offense he was of unsound mind. The only evidence that he could
give was of the family history and that he picked up a quarrel or two quite often.

Moreover, the appellant had a strong contention that the accused is known for his dedication and
passion to work and thus has achieved a lot due to his hard work and sincerity. Thus, he has always
been a sane person and the very use of defence of insanity is to escape the clutches of law.

The lower court passed its decision based on the report submitted by the doctor that the accused
that a high possibility of being insane due to the family history. However whether he was of
unsound mind during the commission of offence is still not known and has to be decided.

As per my opinion, I find that X is not a person of unsound mind. He is well aware of his actions
and is just using the defence of insanity to escape the law. Thus, it becomes the very lacuna in the
criminal jurisprudence as to prove unsoundness of mind is something that doesn’t have a
prescribed test. Therefore, the decision passed by the lower court shall be set aside and the accused

must be guilty of the commission of the offense.

PROBLEMS RELATED TO PRESENT STANDARDS OF INSANITY

Separate “Control determination” than the “Rationality determination” by the jurors may
improve the accuracy of Juror's categorizations

The second problem is matching the defendant variable. A person with a persecutory
delusion commit more crime than the control group and this information tells us very little
about whether the former group experience stronger urges or more cognitive impairment

at the time of their offence.

Analog research is the most fruitful line of scientific enquiry into past mental state, but it too has

significant problems. This research might investigate the extent to which people with psychosis
feel “compelled” or are “confused” about reality in noncriminal situations, compared to a matched

control population. Admissibility of clinical testimony requires consideration of four issues: (1)
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Materiality, (2) probative value, (3) helpfulness, and (4) prejudicial impact. It is better to analyze

under 1% and 4™ components of admissibility analysis, namely, Materiality and Prejudicial impact

than as an aspect of Probative value.

Psychiatrist's explications about past mental state should be based on the knowledge on research
using controlled populations, adequate samples, and meaningful criterion variables. Psychiatric
report should have “criterion validity” (those who receive a particular diagnosis have the same
traits) and “construct or discriminate validity” (whether a diagnosis avoids significant overlap with

other diagnoses).

In Indian scene, the opinion about mental status from the psychiatrist is sought after a long period
after the commission of the crime and in this regard, Prof. O. Somasundaram recommended for

a mandatory pre-trial observation in suspected offences by the mentally ill.

The prosecution may ask for a full report which is a valid legal document. The concordance
between screening reports and final full reports was 46% for psychosis, 78% for unconsciousness,

and 94% for mental retardation.

The screening reports produced false-positive conclusions but not no false-negative conclusions
when using conclusions of full reports as gold standard. This implies that the screening reports
fulfilled their task as screening device, whose purpose is to detect possible legal insanity by the
defendant and advising prosecution authorities. False-positive conclusions must be considered a

far better risk for the defendants than the false negative.

3. Lack of control on type of mental disorders that qualify for Insanity defense

In 1992, Grass brothers, Jacob and Jason saw her mother bleeding from stab wounds in the neck

and chest. The prosecutor was unable to contradict him and “insanity plea” was accepted.

The Judge entered the finding of “NGRI” and Lloyd Grass was sent to mental hospital. Two
weeks later, the same experts who had testified Grass was insane found that his “disorder” had
“cleared” without any treatment. Two years later, Grass simply walked away from the hospital.
This is an example of failure of legal system to impose any control on the types of mental disorders

that qualify for insanity defense

4. Quality standards on expert testimony with Reliability and validity




On March 30, 1982, John W. Hinckley, Jr shot and wounded Ronald Reagan and several other

people. He was acquitted on the grounds of insanity with the diagnosis of “Process Schizophrenia”

This diagnosis was refuted by a witness Jules B Gerald, a Professor of Law stating that the

diagnosis of “Process Schizophrenia” did not exist in DSM I11.*

Another defense Psychiatrist diagnosed Hinckley as “Simple Schizophrenic” but acknowledged

that this diagnosis did not meet the criteria of Simple Schizophrenia.

The Hickley's case highlights the law's failure to impose quality standards on expert testimony and

there are reliability and validity issues.

The traditional insanity defense uses the term “mental disease or defect” and this refers to medical
rather than legal categories. It is not the business of the law to create illnesses or disorders. The
insanity defense looks for “non-responsibility” and it does not follow that the law is required to

accept for its purposes everything that the medicine calls a “disorder’ for different purposes.
p purp ything purp

Law is concerned with blameworthiness and medicine is concerned with treatment. They are not

identical with each other because their “concerns” are different.

With progress in neuroscience, mapping the brain and measuring its activity, the law may need to
abandon or alter some of its current assumptions about the nature of voluntary conduct, which

undetlies various defenses.

FUTURE SCENARIO

There are no formal graduation courses in measurable psychiatry in India. Criminological
Psychiatric Training and Centres that give legal mental clinical administrations are very few the
nations over. Taking into consideration and flow condition of issue in scientific psychiatry,

specialist is constrained to recommend:

1. To create Forensic Psychiatry Training Centres to prepare psychological wellness, legal,

human rights and prison guards at each state level,

0Gerard JB Int ] Law Psychiatry. 1999 Jan-Feb; 22(1):65-78.
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2. Prison mental health administrations should be begun in every focal jail according to the

proposals of the Bangalore jail study,”

There is a dire need to prepare the psychiatrist in each locale emergency clinics and restorative
school in appraisal of insanity defense and assessment of wellness to stand preliminary, with the
goal that criminological mental administrations are effectively open and undue deferral can be
maintained a strategic distance from in getting the expert opinion and To return to the criminal

responsibility and to complete a precise research in the region of criminal and lost obligation.

CONCLUSION

Psychiatrists might be approached to help the court in deciding if certain psychological issue
influenced an individual's capacity to frame the plan important to make that individual legitimately
punishable. The medicinal control portrays the patient's psychological status on a continuum that
reaches from very sick to totally sound. Be that as it may, the legitimate language is plainly clear
cut in nature, either criminally capable or not dependable. While a Psychiatrist is worried about
therapeutic treatment of individual patients, courts are worried about the insurance of the general
public from the conceivable hazardousness from these patients. Psychiatrists needs to
comprehend that it isn't just the way that the individual is experiencing dysfunctional behaviour
yet it is the totality of the conditions found in the light of the proof on record to demonstrate that
the individual was additionally incapable to welcome the idea of the act or bad behaviour or that
it was in opposition to the law is refreshing in the official courtroom for insanity defense. Over all
that Forensic Psychiatric Informal Training and Clinical Services Providing Centres are very few
the nation over. To give reasonable and quick preliminary, legal psychiatry should be given most

extreme significance.

31 http:/ /www.nimhans.kat.nic.in/prison/pg006.html




