
LEX FORTI  
L E G A L  J O U R N A L  

V O L -  I    I S S U E -  I I I

I S S N :  2 5 8 2  -  2 9 4 2

A P R I L  2 0 2 0



DISCLAIMER

I S S N :  2 5 8 2  -  2 9 4 2

No part of this publication may be reproduced
or copied in any form by any means without
prior written permission of Editor-in-chief of
LexForti Legal Journal. The Editorial Team of
LexForti Legal Journal holds the copyright to
all articles contributed to this publication. The
views expressed in this publication are purely
personal opinions of the authors and do not
reflect the views of the Editorial Team of
LexForti. Though all efforts are made to
ensure the accuracy and correctness of the
information published, LexForti shall not be
responsible for any errors caused due to
oversight otherwise.



EDITORIAL BOARD

E D I T O R  I N  C H I E F
R O H I T  P R A D H A N
A D V O C A T E  P R I M E  D I S P U T E
P H O N E  -  + 9 1 - 8 7 5 7 1 8 2 7 0 5
E M A I L  -  L E X . F O R T I I @ G M A I L . C O M

I S S N :  2 5 8 2  -  2 9 4 2

E D I T O R  I N  C H I E F
M S . S R I D H R U T I  C H I T R A P U
M E M B E R  | |  C H A R T E D  I N S T I T U T E
O F  A R B I T R A T O R S
P H O N E  -  + 9 1 - 8 5 0 0 8 3 2 1 0 2

E D I T O R
N A G E S H W A R  R A O
P R O F E S S O R  ( B A N K I N G  L A W )  E X P .  8 +  Y E A R S ;  1 1 +
Y E A R S  W O R K  E X P .  A T  I C F A I ;  2 8 +  Y E A R S  W O R K
E X P E R I E N C E  I N  B A N K I N G  S E C T O R ;  C O N T E N T
W R I T E R  F O R  B U S I N E S S  T I M E S  A N D  E C O N O M I C
T I M E S ;  E D I T E D  5 0 +  B O O K S  O N  M A N A G E M E N T ,
E C O N O M I C S  A N D  B A N K I N G ;

E D I T O R
D R .  R A J A N I K A N T H  M
A S S I S T A N T  P R O F E S S O R  ( S Y M B I O S I S  I N T E R N A T I O N A L
U N I V E R S I T Y )  -  M A R K E T I N G  M A N A G E M E N T



EDITORIAL BOARD

I S S N :  2 5 8 2  -  2 9 4 2

E D I T O R
N I L I M A  P A N D A
B . S C  L L B . ,  L L M  ( N L S I U )  ( S P E C I A L I Z A T I O N  B U S I N E S S  L A W )  

E D I T O R
D R .  P R I Y A N K A  R .  M O H O D
L L B . ,  L L M  ( S P E C I A L I Z A T I O N  C O N S T I T U T I O N A L  A N D
A D M I N I S T R A T I V E  L A W ) . ,  N E T  ( T W I C E )  A N D  S E T  ( M A H . )

E D I T O R
M S . N A N D I T A  R E D D Y
A D V O C A T E  P R I M E  D I S P U T E

E D I T O R
M S .  P  S A I  S R A D D H A  S A M A N V I T H A
S T U D E N T  E D I T O R



ABOUT US

I S S N :  2 5 8 2  -  2 9 4 2

LexForti is a free open access peer-reviewed journal,
which gives insight upon broad and dynamic legal
issues. The very objective of the LexForti is to provide
open and free access to knowledge to everyone.
LexForti is highly committed to helping law students
to get their research articles published and an avenue
to the aspiring students, teachers and scholars to make
a contribution in the legal sphere. LexForti revolves
around the firmament of legal issues; consisting of
corporate law, family law, contract law, taxation,
alternative dispute resolution, IP Laws, Criminal Laws
and various other Civil issues.



1 
 

 

 

 

 

 

 

 

 

 

 

 

 

Application of Emergency Powers in India and USA 

Vishwavardhan Narera 

 

 

 

 

 

 

 

 

 

 

 



2 
 

ABSTRACT 

There have been many ruling parties in India who formed the government at the center and the powers were given 

to such political parties. These parties have been voted by the citizens of the country to represent their will through 

the elected representative. The governments around the world have been elected by the people. Being in the position 

of elected government there are many powers that vest in them. In this particular article we will look at the aspects 

of one such power that the Constitution gives to the head of the state to declare, this is referred to as the emergency 

powers. In this article author tries to bring out the provisions that are in the Constitution of India. Author will try 

to give the working of such provision under Indian scenario and also how is it exercised in the American 

jurisdiction.   
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INTRODUCTION 

Under the Indian Constitution, if the President is satisfied that a grave emergency exists whereby 

the security of India or of any part of the territory thereof, is threatened, whether by war or 

external aggression or 'armed rebellion1, he may, by proclamation, make a declaration to that 

effect, in respect of the whole of India or of such part of territory, must be specified in the 

proclamation2. 

The President shall not issue this proclamation of emergency unless the decision of the cabinet, 

that such a proclamation may be issued, has been communicated to him in writing.3 The 

proclamation may be revoked or varied by the President at any time. Different proclamation on 

different grounds may be issued.4 It shall, however, cease to operate on the expiry of one month 

unless within that period both Houses of Parliament by a majority of total membership and a 

majority of approve it not less than 2/3rd of the members present and voting in each house.5 If 

within this period of one month, it is approved by Rajya Sabha but the Lok Sabha is dissolved, it 

will continue up to 30 days from the first day of meeting of Lok Sabha, after election. If within 

this period, it is not approved by Lok Sabha it shall cease to operate after the 30th day. Once it is 

approved by both Houses of Parliament it shall remain in force for a future period of 6 months 

from passing of the second resolution, unless revoked earlier.6 To continue further, the special 

majority would require the approval of the Parliament every six months. If simple majority 

disapproving the proclamation or its continuation passes the Lok Sabha a resolution, the 

President shall revoke it.7 

REQUISITES OF VALID EMERGENCY 

 

Indian constitution was embraced simultaneously when the world has just because formally 

perceived the human rights. It was when Universal Declaration of Human Right was received 

                                                             
1 Before 44th Amendment Act, 1978, the ground was 'Internal Disturbances 
2 Art 352(1). The Proclamation may also be issued before the start of war etc. Provided there is 
imminent danger thereof 
3 Clause (3) of Art 352 added by the Constitution (44th Amendment) Act. 1978). 
4 Clause (9) of Art 352 added by 42nd Amendment Act 1976and renumbered by 44th Amendment 
Act 1978. 
5 Before 44th Amendment Act,1978 approval was required within 2 months by simple majority. 
6 Art. 352 (5) 
7 Art.352(7), where a notice is given, in writing signed by at least 1/10 members of Lok Sabha 
of their intention to move a resolution for disapproving the continuation of the proclamation of 
emergency, to the speaker, if house is in session, or to the President, a special sitting of 
the Lok Sabha must be held within 14 days from the date of receipt of the notice to consider the 
resolution 
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endeavouring to regard human privileges of a person. India became gathering to this important 

record and appropriately the high estimations of this general report discovered spot in Indian 

constitution. India couldn't and didn't stay behind It will be beneficial to contrast Indian crisis 

arrangements and settlement laws particularly ICCPR which appeared in 1966 and to which 

India bought in completely in 1978. Based on protected arrangement and resulting changes 

certain significant criteria can be recognized as essential for crisis in India. 

1) The constitution envisages three types of emergencies: 

(i) Emergency arising from a threat to the security of India;  

(ii) Break down of constitutional machinery in a State:  

(iii) financial emergency. 

 

Aside from national crisis constitution accommodate confined crisis likewise based on State level 

breakdown of sacred apparatus. Settlement arrangements don't unmistakably accommodate 

neighbourhood crisis. The rules gave by European lawless case recommend that from a certain 

point of view limited crises are not given in arrangement laws. 

 

2) Article 352 (1) of the Indian Constitution empowers the President to declare a state of 

emergency by issuing a proclamation. If the President is satisfied that a grave emergency exists 

whereby the security of India or of any part of the territory thereof is threatened, whether by war 

or external aggression or internal disturbance, he may by proclamation make a declaration to that 

effect. This principle is similar to that in the treaties. In the line of international procedural 

norms India also provides that President shall declare emergency and make proclamation 

 

3) Before 1978 a crisis could be pronounced due to war, outside hostility or interior aggravation. 

The articulation' inside aggravation was excessively ambiguous and wide. The 44th amendment 

subbed the words 'equipped insubordination' for 'inward aggravation' with view to prohibit the 

probability of a crisis being announced on the unclear and vague grounds. This change, confined 

the extent of what might be called as inner crisis in accordance with global prerequisite of up and 

coming peril. 

 

A) Another notable point is that proclamation under the constitution can be made even before 

the actual occurrence of event, imminent danger is enough. Which does not correspond well to 

international norms. The most important principle of temporariness of emergency has been 

included under Indian constitution also. 44th amendment has curtailed the power of the 
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executive to prolong the operation of emergency unnecessarily. Now a proclamation of 

emergency may remain in force in the first instance for one month, shall remain if approved by 

parliament for the period of six months unless revoked earlier. 

 

6) A Proclamation issued under Art. 352 (1) may be varied or revoked by a subsequent 

proclamation. The 44th Amendment has introduced a clause to the effect that President shall not 

issue a proclamation of emergency or a proclamation varying the same unless the decision has 

been taken by the Union Cabinet and has been communicated to him in writing. 

 

7) International law represents an obligation on State to take care in surveying the need and not 

the abstract assessment ought to decide the authenticity of discrediting. It has been the training 

to leave the assurance of whether the security of India is under risk to the subjective fulfilment 

of the President following up on the advice of the Cabinet. Indian Constitution puts implicit 

commitment of good faith on official. 

 

8) The President and the cabinet under faith are authorized to order deprivation of fundamental 

rights under part III of the constitution in the form of ordinances. The President may issue 

order-suspending rights under article 20, 21 and 22 also. 

 

Following the tradition of treaty laws under the 44th Amendment the Indian constitution 

recognized Art. 20 & 21 as non-Derogable. 

 

9) Because of the presentation of crisis, the President turns out to be all the more dominant and 

accept some of extra powers and capacities to those as of now gave under the Constitution 

during ordinary occasions. The power of the Union Government stretches out to the provider of 

guidance to the States with regards to the way in which the executive power of the State is to be 

worked out. 

 

10) According to treaty laws the derogation should be proportional to the danger, while under 

Indian constitution there is provision of automatic suspension of article 19. 

 

11) The ordinances making power continued in the same manner as British tradition of 

conferring legislative power on the executive. It provides that both the President and the state 

government could issue ordinances having the force of law when parliament or state legislature 
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are not in session, if they were satisfied that circumstances exist which require immediate action. 

Any such ordinance would have to be laid before the respective legislative body and would cease 

to have effect after six weeks from the date of reassembly of such body unless approved earlier. 

These provisions were accused as subverting the democratic process by 'unjustified and cavalier 

resort to the ordinance making power'8 

REASONABILITY OF DECLARATION OF EMERGENCY 

 

Court must choose the inquiry whether a functionary under the circumstance has acted inside 

the points of confinement of its forces or surpassed it. It is for the legal executive to decide and 

authorize sacred impediments. The subject of legitimacy of assertion of crisis has generally a 

political shading and favour. Aside from the much-mishandled teaching of political inquiry 

neither explanation nor standard warrants avoidance of legal survey of the inquiry whether crisis 

has been bonafide announced in consistence with the legitimate requirements. There is no 

explanation behind receiving a legal hand off demeanour. 

POSITION OF INDIA 

 

In India the topic of reasonability of announcement of crisis has been fomented under the 

watchful eye of the Supreme Court in various cases. The issue has been additionally confused by 

interceding changes of the constitution. It remains yet to be at last settled. Will the courts 

enquire into the support or non-legitimization of the decree of crisis? This inquiry has emerged 

under the steady gaze of the Supreme Court now and again. 

 

Ghulam Sarwar, Waman Rao, Bhutnath, ADM Jabalpur all these cases have posed a big question to 

this vital issue of judicial review of executive action. It created chaos among the political and 

legal society of the nation. After ADM Jabalpur when the nation suffered and liberty of its 

citizens got the back seat, came the decision of Minerva Mills. Justice Bhagwati commented after 

pointing out that declaration of emergency would be a political judgment based on assessment of 

diverse and varied factors, fast changing situations, potential consequences and a host of other 

imponderables", but one thing is certain that if the satisfaction is mala fide or is based on wholly 

                                                             
8 D.C Wadhwa, 'Re-promulgation of ordinances: A fraud on the constitution'- Orient longment, 
N D 1985 
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extraneous and irrelevant grounds the Court would have jurisdiction to examine it because in 

that case there would be no satisfaction of the President. 

 

The principle of reasonability of declaration of emergency has been accepted in India though in 

actual practice it may be very difficult. The Proclamation is thus no longer immune from 

judicial review. The Supreme Court or the High Court can strike down the proclamation if it is 

found to be mala-fide or based on wholly irrelevant or extraneous grounds. The deletion of 

clause (5) (which was introduced by 38th amendment Act) by the 44th amendment Act removes 

the cloud on review ability of action. When called on, the Union Government has to produce 

the materials on the basis of which action was taken. The court will not go into the correctness 

of the material or its adequacy. Its enquiry is limited to whether the material was 

relevant to the action. 

JUDICIAL CONTROL OVER EMERGENCY POWERS 

 

Another difficult issue is that of judicial control of the declaration of emergency. On this point 

one should distinguish between two different aspects judicial control by domestic courts, and 

judicial or quasi-judicial. Control by international bodies. 

  

Judicial control by domestic courts 

 

There is no understanding about the appropriateness of legal control of emergency and the 

reasonability of legal control of the statement of crisis. The justiciability presents exceptional 

worry because of its political nature. Due to its political nature, there ought to be no control at 

all by the legal executive. Another proposition recommends that the subject of legal control 

ought to be settled by the legitimate customs of every nation and along these lines global law 

ought to stay quiet on this purpose of the issue. Because of the absence of exact models in 

human rights arrangements, it was talked about finally in United Kingdom workshop. 

Regardless of whether the lion's share was against legal control of the statement, the inquiry was 

disputable and various sentiments were held. Be that as it may, there was general understanding 

that all demonstrations of use of crisis measures should fall under the locale of the courts. The 

courts ought to have full powers to subdue, as invalid and void, all demonstrations or measures 

which didn't comply with the pertinent legal guidelines. In that capacity, the courts ought to be 

guided by the rule of sensibility, deciding if a given measure or act was sensibly required or if 
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nothing else sensibly defended in the particular conditions of each case. Every standard cure 

just as unique one as habeas corpus, etc should stay usable so as to check the unlawful 

limitation of rights.  

 

The ILA added to these elements of the city courts the obligation to guarantee that there is no 

infringement upon the non-derogable rights and that disparaging measures from different rights 

are in consistence with the standard of proportionality.  

The courts when all is said in done acknowledge additional standard, broad development of 

legislative forces with a comparing constriction of individual rights. Now and again, global 

bodies have called attention to that significant impediments forced on the legal executive in 

looking into the authentic premise of the foundation of the highly sensitive situations and the 

inordinate patience with respect to the legal executive, have added to net infringement of 

human rights. National courts have asserted the select skill of the legislature in valuing the 

presence of an open crisis and the measures important to manage it. The Chilian case is 

extraordinary in this regard. 

The Emergency Concept: United States 

Depending upon protected position or congressional appointments made at different occasions 

in the course of recent years, the President of the United States may practice certain forces if 

the proceeded with presence of the country is compromised by crisis, exigency, or emergency 

conditions. What is a national emergency? 

In the easiest comprehension of the term, the dictionary defines emergency as “an unforeseen 

combination of circumstances or the resulting state that calls for immediate action.”9 In the 

midst of the crisis of the Great Depression, a 1934 Supreme Court majority opinion 

characterized an emergency in terms of urgency and relative infrequency of occurrence as well 

as equivalence to a public calamity resulting from fire, flood, or like disaster not reasonably 

subject to anticipation.10 An eminent constitutional scholar, the late Edward S. Corwin, 

explained emergency conditions as being those that “have not attained enough of stability or 

recurrence to admit of their being dealt with according to rule.”11 During congressional 

committee hearings on emergency powers in 1973, a political scientist described an emergency 

in the following terms: “It denotes the existence of conditions of varying nature, intensity and 

                                                             
9 Webster’s New Collegiate Dictionary (Springfield, MA: G & C Merriam, 1974), p. 372. 
10 Home Building and Loan Association v. Blaisdell, 290 U.S. 398, 440 (1934) 
11 Edward S. Corwin, The President: Office and Powers, 1787-1957 
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duration, which are perceived to threaten life or well-being beyond tolerable limits.” 12 Corwin 

also indicated it “connotes the existence of conditions suddenly intensifying the degree of 

existing danger to life or well-being beyond that which is accepted as normal.” 13  

There are in any event four parts of a crisis condition. The first is its worldly character: An 

emergency is sudden, unforeseen, and of unknown duration. The second is its potential gravity: 

An emergency is dangerous and threatening to life and well-being. The third, in terms of 

governmental role and authority, is the matter of perception: Who discerns this phenomenon? 

The Constitution may be guiding on this question, but it is not always conclusive. Fourth, there 

is the element of response: By definition, an emergency requires immediate action but is also 

unanticipated and, therefore, as Corwin notes, cannot always be “dealt with according to rule.” 

From these simple factors arise the dynamics of national emergency powers.14 These dynamics 

can be seen in the history of the exercise of emergency powers. 

CONGRESSIONAL CONCERNS 

Congressional Concerns In the years following the finish of U.S. military contribution in 

dynamic military clash in Korea, infrequent articulations of concern were heard in Congress 

with respect to the proceeded with presence of President Truman's 1950 national crisis 

announcement long after the conditions inciting its issuance had vanished. There was some 

disturbance that the President was holding exceptional forces proposed uniquely for a period of 

real crisis and an inclination that the Chief Executive was defeating the authoritative purpose of 

Congress by consistently neglecting to end the pronounced national emergency. 

Developing open and congressional dismay with the President's activity of his war powers and 

extending U.S. association in threats in Vietnam provoked enthusiasm for an assortment of 

related issues. For Senator Charles Mathias, enthusiasm for the topic of crisis powers created 

out of U.S. inclusion in Vietnam and the invasion into Cambodia. Together with Senator Frank 

Church, he looked to build up a Senate extraordinary panel to examine the ramifications of 

ending the 1950 announcement of national crisis that was being utilized to indict the Vietnam 

                                                             
12 U.S. Congress, Senate Special Committee on the Termination of the National Emergency, National Emergency, 
hearings, 93rd Cong., 1st sess., April 11-12, 1973 (Washington: GPO, 1973) 
13 U.S. Congress, Senate Special Committee on the Termination of the National Emergency, National Emergency, 
hearings, 93rd Cong., 1st sess., April 11-12, 1973 (Washington: GPO, 1973) 
14 While some might argue that the concept of emergency powers can be extended to embrace authority exercised in 
response to circumstances of natural disaster, this dimension is not within the scope of this report. Various federal 
response arrangements and programs for dealing with natural disasters have been established and administered with 
no potential or actual disruption of constitutional arrangements. With regard to Corwin’s characterization of 
emergency conditions, these long-standing arrangements and programs suggest that natural disasters do “admit of 
their being dealt with according to rule.” 
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War “to consider problems which might arise as the result of the termination and to consider 

what administrative or legislative actions might be necessary.” Such a panel was initially 

chartered by S.Res. 304 as the Special Committee on the Termination of the National 

Emergency in June 1972, but it did not begin operations before the end of the year.15 

With the convening of the 93rd Congress in 1973, the special committee was approved again 

with S.Res. 9. Upon exploring the subject matter of national emergency powers, however, the 

mission of the special committee became more burdensome. There was not just one 

proclamation of national emergency in effect but four such instruments, issued in 1933, 1950, 

1970, and 1971. The United States was in a condition of national emergency four times over, 

and with each proclamation, the whole collection of statutorily delegated emergency powers was 

activated. Consequently, in 1974, with S.Res. 242, the study panel was chartered as the Special 

Committee on National Emergencies and Delegated Emergency Powers to reflect its focus 

upon matters larger than the 1950 emergency proclamation. Its final mandate was provided by 

S.Res. 10 in the 94th Congress, although its termination date was necessarily extended briefly in 

1976 by S.Res. 370. Senators Church and Mathias co-chaired the panel.16 

The Special Committee on National Emergencies and Delegated Emergency Powers created 

different investigations during its reality. Subsequent to investigating the U.S. Code and 

uncodified statutory emergency controls, the board recognized 470 arrangements of 

government law that appointed unprecedented power to the official in time of national 

emergency. Not every one of them required a statement of national emergency to be 

employable, however they were, in any case, unprecedented awards. The exceptional panel 

likewise found that no procedure existed for naturally ending the four extraordinary national 

emergency announcements. Along these lines, the board started creating enactment containing 

an equation for managing emergency presentations later on and generally altering the group of 

statutorily appointed emergency controls by annulling a few arrangements, consigning others to 

perpetual status, and proceeding with others in a backup limit. The board likewise started 

setting up a report offering its discoveries and proposals in regards to the condition of national 

emergency controls in the country. 

                                                             
15 U.S. Congress, House Committee on the Judiciary, National Emergencies Act, hearings, 94th Cong., 1st sess., 
March 6, 13, 19, and April 9, 1975 (Washington: GPO, 1975) 
16 Other members of the Special Committee included Senators Clifford P. Case, Clifford P. Hansen, Philip A. Hart, 
James B. Pearson, Claiborne Pell, and Adlai E. Stevenson III. 
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THE NATIONAL EMERGENCIES ACT 

The uncommon board of trustees, in July 1974, consistently prescribed enactment building up a 

method for the presidential assertion and congressional guideline of a national emergency. The 

proposition additionally changed different statutorily assigned emergency powers. In landing at 

this change measure, the board counselled with different official branch offices in regards to the 

noteworthiness of existing emergency rules, suggestions for administrative activity, and 

perspectives with regards to the annulment of certain arrangements of emergency law. This 

recommended legislation was introduced by Senator Church for himself and others on August 

22, 1974, and became S. 3957. It was reported from the Senate Committee on Government 

Operations on September 30 without public hearings or amendment.17 The bill was 

subsequently discussed on the Senate floor on October 7, when it was amended and passed.18 

Although a version of the reform legislation had been introduced in the House on September 

16, becoming H.R. 16668, the Committee on the Judiciary, to which the measure was referred, 

did not have an opportunity to consider either that bill or the Senate-adopted version due to the 

press of other business—chiefly the impeachment of President Nixon and the nomination of 

Nelson Rockefeller to be Vice President of the United States. Thus, the National Emergencies 

Act failed to be considered on the House floor before the final adjournment of the 93rd 

Congress. 

With the assembling of the following Congress, the proposition was presented in the House on 

February 27, 1975, becoming H.R. 3884, and in the Senate on March 6, becoming S. 977. 

House hearings occurred in March and April before the Subcommittee on Administrative Law 

and Governmental Relations of the Committee on the Judiciary.19 The bill was subsequently 

marked up and, on April 15, was reported in amended form to the full committee on a 4-0 vote. 

On May 21, the Committee on the Judiciary, on a voice vote, reported the bill with technical 

amendments.20 During the course of House debate on September 4, there was agreement to 

both the committee amendments and a floor amendment providing that national emergencies 

end automatically one year after their declaration unless the President informs Congress and the 

public of a continuation. The bill was then passed on a 388-5 yea and nay vote and sent to the 

Senate, where it was referred to the Committee on Government Operations. 

                                                             
17 See U.S. Congress, Senate Committee on Government Operations, National Emergencies Act, 93rd Cong., 2nd 
sess., S.Rept. 93-1193 (Washington: GPO, 1974). 
18 See Congressional Record, vol. 120, October 7, 1974 
19 U.S. Congress, House Committee on the Judiciary, National Emergencies Act, hearings, 94th Cong., 1st sess., 
March 6, 13, 19, and April 9, 1975 (Washington: GPO, 1975) 
20 U.S. Congress, House Committee on the Judiciary, National Emergencies, 94th Cong., 1st sess., H.Rept. 94-238 
(Washington: GPO, 1975) 
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In its final report, issued in May 1976, the special committee concluded “by reemphasizing that 

emergency laws and procedures in the United States have been neglected for too long, and that 

Congress must pass the National Emergencies Act to end a potentially dangerous situation.”21 

Other issues identified by the special committee as deserving attention in the future, however, 

did not fare so well. The panel, for example, was hopeful that standing committees of both 

houses of Congress would review statutory emergency power provisions within their respective 

jurisdictions with a view to the continued need for, and possible adjustment of, such authority.22 

Actions in this regard were probably not as ambitious as the special committee expected. A title 

of the Federal Civil Defence Act of 1950 granting the President or Congress power to declare a 

Civil Defence emergency in the event of an attack on the United States occurred or was 

anticipated expired in June 1974 after the House Committee on Rules failed to report a measure 

continuing the statute. 

Another refinement of emergency law occurred in 1977 when action was completed on the 

International Emergency Economic Powers Act (IEEPA). Reform legislation containing this 

statute modified a provision of the Trading with the Enemy Act of 1917, authorizing the 

President to regulate the nation’s international and domestic finance during periods of declared 

war or national emergency. The enacted bill limited the President’s Trading with the Enemy Act 

power to regulate the country’s finances to times of declared war. In IEEPA, a provision 

conferred authority on the Chief Executive to exercise controls over international economic 

transactions in the future during a declared national emergency and established procedures 

governing the use of this power, including close consultation with Congress when declaring a 

national emergency to activate IEEPA. Such a declaration would be subject to congressional 

regulation under the procedures of the National Emergencies Act.23 Other matters identified in 

the final report of the special committee for congressional scrutiny included  

 investigation of emergency preparedness efforts conducted by the executive branch,  

 attention to congressional preparations for an emergency and continual review of emergency        

law,  

                                                             
21 U.S. Congress, Senate Special Committee on National Emergencies and Delegated Emergency Powers, National 
Emergencies and Delegated Emergency Powers, p 19. 
22 U.S. Congress, Senate Special Committee on National Emergencies and Delegated Emergency Powers, National 
Emergencies and Delegated Emergency Powers, p. 10 
23 Of related interest to these statutory developments, President Ford, by a proclamation of February 19, 1976, gave 
notice that Executive Order 9066, providing for the internment of Japanese-Americans in certain military areas 
during World War II, was canceled as of the issuance of the proclamation formally establishing the cessation of 
World War II on December 31, 1946. See 3 C.F.R., 1976 Comp., pp. 8-9. Certain statutory authority relevant to this 
executive order, concerning the creation of military areas and zones, was canceled by the National Emergencies Act. 
See 18 U.S.C. §1383. 
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 ending open-ended grants of authority to the executive,  

 investigation and institution of stricter controls over delegated powers, and  

 improving the accountability of executive decision making.24 

There is some public record indication that certain of these points, particularly the first and the 

last, have been addressed in the past two decades by congressional overseers. 

As instituted, the National Emergencies Act comprised of five titles. The first of these for the 

most part restored all reserve statutory appointments of emergency power, enacted by a 

remarkable assertion of national emergency, to a torpid state two years after the rule's 

endorsement. Be that as it may, the demonstration didn't drop the 1933, 1950, 1970, and 1971 

national emergency announcements, in light of the fact that the President gave them as per his 

Article II sacred power. All things considered, it rendered them insufficient by coming back to 

torpidity the statutory specialists they had enacted, subsequently requiring another revelation to 

initiate reserve statutory emergency specialists. Title II gave a strategy to future affirmations of 

national emergency by the President and recommended game plans for their congressional 

guideline. The resolution built up an elite method for pronouncing a national emergency. 

Emergency statements were to end naturally following one year except if officially proceeded 

for one more year by the President, yet they could be ended before by either the President or 

Congress. Initially, the prescribed method for congressional termination of a declared national 

emergency was a concurrent resolution adopted by both houses of Congress. This type of 

“legislative veto” was effectively invalidated by the Supreme Court in 1983.25 The National 

Emergencies Act was amended in 1985 to substitute a joint resolution as the vehicle for 

rescinding a national emergency declaration.26  

While pronouncing a national emergency, the President must show, as indicated by Title III, the 

forces and specialists being actuated to react to the current exigency. Certain presidential 

responsibility and revealing prerequisites with respect to national emergency affirmations were 

determined in Title IV, and the nullification and continuation of different statutory 

arrangements appointing emergency powers was practiced in Title V. 

                                                             
24 See U.S. Congress, Senate Special Committee on National Emergencies and Delegated Emergency Powers, 
National Emergencies and Delegated Emergency Powers, pp. 11-18. 
25 See Immigration and Naturalization Service v. Chadha, 462 U.S. 919 (1983). 
26 See 99 Stat. 405, 448 
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DECLARATION OF AN EMERGENCY AT THE SOUTHERN 

BORDER 

In the third case, President Trump discharged a decree that proclaimed a national emergency 

concerning the southern outskirt of the United States and that initiated Section 2808 (and Title 

10, Section 12302, of the United States Code (10 U.S.C. §12302). Proclamation 9844, dated 

February 15, 2019, remains in effect. The set of events that occurred prior to and after the 

proclamation was issued includes a dispute regarding the amount of funds appropriated for a 

border wall, a 35- day partial government shutdown, the eventual enactment of an 

appropriations bill to end the shutdown, and an unsuccessful effort by Congress to terminate 

the national emergency. The circumstances surrounding Proclamation 9844 are potentially 

instructive from the perspectives of congressional oversight, legislative procedure, and 

appropriations. The set of events that preceded the declaration of a national emergency and 

culminated in an unsuccessful congressional effort to terminate the emergency began in fall 

2018. In September, President Trump signed two bills providing regular appropriations, which 

partially funded the federal government for FY2019. H.R. 5895, Energy and Water, Legislative 

Branch, and Military Construction and Veterans Affairs Appropriations Act, was enacted as 

P.L. 115-244 on September 21, 2018. H.R. 6157, Department of Defense and Labour, Health 

and Human Services, and Education Appropriations Act, 2019 and Continuing Appropriations 

Act, 2019, was enacted as P.L. 115-245 on September 28, 2018. Division C of this act provided 

continuing appropriations for the remainder of the federal government through December 7, 

2018. On December 7, 2018, 

The partial government shutdown continued until a continuing resolution, H.J.Res. 28 (P.L. 

116- 5), was enacted on January 25, 2019, which funded the remaining agencies through 

February 15. President Trump signed H.J.Res. 31 (P.L. 116-6), Consolidated Appropriations 

Act, FY2019, a full-year regular appropriations bill, on February 15.  

Section 230(a)(1) of P.L. 116-6 provides $1.375 billion “for the construction of primary 

pedestrian fencing, including levee pedestrian fencing, in the Rio Grande Valley Sector,” which 

is less than the amount President Trump had sought for border wall construction. On the same 

day he signed H.J.Res. 31, the President issued Proclamation 9844, which states that “a national 

emergency exists at the southern border of the United States.” The President “invoked and 

made available” Section 12302 and “the construction authority provided in” Section 2808. 

Section 2808(a) provides that, in “the declaration of war or the declaration by the President of a 

national emergency in accordance with the National Emergencies Act … that requires the use 
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of the armed forces,” the Secretary of Defense “may undertake military construction projects 

… not otherwise authorized by law that are necessary to support such use of the armed forces.” 

However, only funds that have been appropriated for MILCON, including family housing 

projects, but have not been obligated can be accessed through the activation of Section 2808. 

President Trump’s letter to Congress regarding his declaration of a national emergency stated, 

in part, that in invoking Section 2808, he was authorizing the Secretary of Defense, “and at his 

discretion, the Secretaries of the military departments, to exercise the authority under [Section 

2808] to engage in construction as necessary to support the use of the Armed Forces and 

respond to the crisis at our southern border.”  

CONGRESS’S RESPONSE 

Congress reacted to the revelation of the emergency by passing a joint goal to end it. As initially 

sanctioned, the National Emergencies Act had permitted the House and Senate, acting together, 

to end a national emergency announced by the President. They could do this by endorsing a 

simultaneous goal under uncommon, assisted administrative methods expected to block a delay 

in the Senate. The Supreme Court, notwithstanding, negated that procedure in 1983, when it 

managed (in connection to an alternate rule) that making such a move through a simultaneous 

goals would damage the Presentation Clause of the Constitution.85 Congress and the President 

in this way revised the National Emergencies Act in 1985 to change the goals that ends a 

national emergency from a simultaneous goals (which just requires endorsement in the House 

and Senate) to a joint goals (which requires endorsement in the two chambers and the mark of 

the President). 

The special expedited legislative procedures of the act remained; they apply now to 

consideration of a qualifying joint resolution. The House passed H.J.Res. 46, a joint resolution 

to terminate the national emergency declared in Proclamation 9844, on February 26, 2019, by a 

vote of 245-182. In the Senate, H.J.Res. 46 was eligible to be considered under the expedited 

procedures created by the National Emergencies Act. These procedures allow a joint resolution 

terminating an emergency to reach approval in the Senate with simple majority support.88 

Under regular Senate procedures, in contrast, it can be necessary to obtain agreement among at 

least three-fifths of the Senate (normally 60 Senators) to advance consideration of legislation. 

On March 14, the Senate passed the joint resolution by a vote of 59-41.  
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President Trump vetoed H.J.Res. 46 on March 15, 2019.27 Bills vetoed by the President are 

returned to the originating chamber, which in this case was the House. On March 26, 2019, by a 

vote of 248-181, the House failed to achieve the necessary two-thirds vote required to override 

a veto. 

A peculiarity in the enactment of emergency powers seems to have happened on September 8, 

2005, when President George W. Bramble gave an announcement suspending certain pay 

necessities of the Davis-Bacon Act over the span of the government reaction to the Gulf Coast 

fiasco coming about because of Hurricane Katrina. Rather than following the recorded example 

of proclaiming a national emergency to actuate the suspension authority, the President set out 

the accompanying justification in the declaration: "I find that the conditions brought about by 

Hurricane Katrina establish a 'national emergency' inside the importance of segment 3147 of 

title 40, United States Code." An almost certain strategy would apparently have been for the 

President to announce a national emergency as per the National Emergencies Act and to 

indicate that he was, in like manner, initiating the suspension authority. In spite of the fact that 

the respectability of the President's activity for this situation may have been at last decided in 

the courts, the announcement was denied on November 3, 2005, by a decree where the 

President refered to the National Emergencies Act as power, to some extent, for his activity. 

CONCLUDING REMARKS  

The improvement, exercise, and guideline of emergency powers, in India and USA has been 

somewhat unique, Unlike the advanced constitutions of India, which determine when and how 

a highly sensitive situation might be pronounced and which rights might be suspended, the U.S. 

Constitution itself incorporates no thorough separate system for crises. Those couple of forces 

it contains for managing certain critical dangers, it appoints to Congress, not the president. For 

example, it lets Congress suspend the writ of habeas corpus—that is, enable government 

authorities to detain individuals without legal survey—"when in Cases of Rebellion or Invasion 

the open Safety may require it" and "accommodate considering forward the Militia to execute 

the Laws of the Union, stifle Insurrections and repulse Invasions."  

In India there the President all alone can't announce national emergency rather a composed 

proposition needs to originate from the Prime Minister that to with the assent of the pastors of 

the bureau. Each decree is required to be laid before each place of parliament, it will stop to 

                                                             
27 The White House, “Veto Message to the House of Representatives for H.J.Res. 46,” veto message, March 15, 
2019, https://www.whitehouse.gov/briefings-statements/veto-message-house-representatives-h-j-res-46/. 
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work following one month from the date of its issue except if meanwhile it is affirmed by the 

parliament, the declaration may proceed for a time of a half year except if denied by the 

president.  

The National Emergencies Act forces procedural necessities on the President's activity of 

emergency powers. It has represented the assertion of numerous crises.  

In both the nations president is enabled to announce the emergency however subject to the 

impediment yet we can say that because of the rule of balanced governance the President of 

USA has greater responsibility and his activity of intensity is under investigation in any event, 

when the emergency is proclaimed. 
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