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Nuisance in the Parody and Copyright Infringement in the Indian Context

Alan J Yogyaveedu




MEANING AND NATURE OF PARODY

Parody, in a literal sense, refers to a work, which humorously and critically comments on an
existing work in order to expose the flaws of the original work. Black’s law dictionary defines the
word “parody” as “A transformative use of a well-known work for the purposes of satirizing,
ridiculing, critiquing, or commenting on the original work, as opposed to merely alluding to the
original to draw attention to the later work.” As a working definition, 'parody’ connotes a literary
or artistic work that imitates the characteristic style of an author or a work for comic effect or
ridicule. Or more evocatively, 'parody, in its purest form, is the art of creating a new literary,
musical, or other artistic work that both mimics and renders ludicrous the style and thought of an

original'.

Parodies generally appeal to the public as being entertaining and funny while providing an
opportunity to amateur actors to showcase their talent. But some people may get offended by
such parodies, thereby claiming copyright infringement of the original work. Thus, there is a
need to balance the rights of the copyright holders as well as parodists to ensure there is no
infringement of copyright and at the same time, the creativity of the parodists is not hampered.
Therefore, the debate on legality of parody and its relationship with the intellectual property

should be to strike out a balance between parodies and intellectual property infringement.

Parodies may have positive or negative impact or both in relation to the copyright holders. On
one hand, parodies may infringe the moral and economic rights of the copyright holders. But on
the other hand, parodies can lead to increase in the number of views and popularity of the
original work. In this way, the copyright holders can actually benefit from such parodies. Parody
is mainly based on the original work whose main intention is to ridicule it in the eyes of the

audience who recognize the original work.

The nature of parodies is such that it creates controversies in Intellectual Property Laws with

respect to infringement of the rights of copyright holder. Another significant issue is whether

patrodies affect the moral rights of the author/owner of the original work as it may have negative

impact on his reputation as well as his work.

INDIAN POSITION ON PARODY AND COPYRIGHT

There is lack of substantial jurisprudence on the nuances of parody and copyright infringement

in the Indian context. The concept of parodies lies in the grey area of the Indian




Copyright law. It is absolutely legal if parodies are done with the permission of the
author/owner, but that seldom happens. The judiciaty also rarely faces cases dealing with parody
at least in India. The Copyright Act 1957 in India relating to parody is dealt under the provision
S.52 (1) (a) which primarily deals with “fair dealings”.

Borrowing copyrighted material without permission is legal provided the purpose of the use is to
comment on or ctriticize the original work. This type of borrowing is considered to be a "fair use"
of the copyrighted work. When the borrowed material is transformed into a humorous imitation
of the original, it is a parody. If such a parody is done for the purpose of criticizing or
commenting, then it can come within the ambit of “fair use” which will not infringe on the rights
of the copyright holder. But it is important to understand that if a substantial portion of the
original work is used not to criticize the work but simply to mock the work, then such a parody

will not necessarily enjoy protection under section 51 (1) (a).

Copyright law does not protect monopoly of idea but only protects monopoly of expression. If
the copyright action is extended to something more than the precise expression in the

copyrighted work, other artists may be overly hampered in their treatment of the same idea.

As there is no clear cut guidelines as to what comes within the ambit of fair use, there has been a
tendency in India to determine what would be considered to be fair with reference to the four
factors laid down in Section 107 of Title 17 of the United States Code and, possibly, Article 9(2)
of the Berne Convention for the Protection of Literary and Artistic Works (Paris Text 1971)
which contains reference to principles similar to those in Title 17. In simple words, guidelines

include the following:
* Amount of work
* Nature of work
* Principle of use

* Consequence of work

Though not expressly mentioned, parodies are given protection under “fair use” under the

Indian Copyright law. There is a dearth of cases dealing with the issue of parody in the Indian

context with relation to copyright.




DOES PARODIES AFFECT THE MORAL RIGHTS OF THE CREATORS
OF ORIGINAL WORK?

Moral rights are special rights with the owner of the copyrighted work that remain with them even
after the copyright term has expired. Moral rights protect the original work from any kind of
mutilation or distortion. Parodies are comical in nature. They criticize, entertain but do not mutilate
the work. The non-rivalrous nature of copyright law i.e. the importance of the original is not lost

because of the copied work, also defend the parody culture.

Moral rights of the copyright owners ensure that their work is not distorted or manipulated in
addition to giving them the right to prevent the alteration, destruction and other actions that may
damage his reputation. Section 57 of the Copyright Act 1957 deal with the moral rights which
encompasses rights such as integrity rights, divulgation rights, attribution rights and retraction

rights.

On a careful comprehension of this provision, it is clear that parodies do not affect the moral
rights of the copyright holder because a parody is new and independent work that is just based
on the original work but does not aim to distort, mutilate or modify the original work. Parody
can be categorized separately as an art form which aims to ridicule the work humorously and the
time, effort and skill involved in the labour of the parodist is evident. The parodist himself puts
in a lot of effort and labour to create an original work. In this context, he can be said to be both
a creator and user at the same time. In this respect, parody cannot be said to be a violation of the

moral rights of the author.

The wide-wording of the moral rights may lend itself to misuse if safeguards are not prescribed.
It is necessary to ensure that moral rights do not affect the provisions for criticism, review, and
the other exceptions specified in S.52(1). It would be preferable to change the language of S.52(1)
or of S.57 to reflect that moral rights are subject to certain limitations as well. Importantly,

uncharitable forms of modification to a work, such as a parody, or even remixes of popular

songs, should not be curtailed on the basis of moral rights of the author/performer.

RECENT CONTROVERSY RELATING TO AIB

AIB stands for All India Bhakhod which consists of a group of comedians who wanted to
release a video on Youtube which wanted to make a spoof of the movie “Dhoom” for which

they were denied permission by YashRaj cinemas. The issue here was whether YashRaj




cinemas had copyright claims over the spoof of its work? However, AIB retaliated with a music
video ‘Humble plea to Bollywood’ in which it narrates the events that unfolded and questions
why Bollywood can’t take a joke and enjoy parodies like they happen on the international scene.

Overnight, the video received more than 54000 views.

JUSTIFICATION FOR PARODIES TO HAVE INTELLECTUAL
PROPERTY PROTECTION

Denial of protection to parodies deprives the public of entertainment besides depriving them of
the opportunity to view the work from different perspectives or angles which might expand the
hotizon of the public to a larger picture and a broader view. Curbing the emergence of parodies
in the name of copyright infringement hampers the creators of original work to produce quality
work if they are sure that their work will not be subject to criticisms. It can be argued that no
creator of original work can be said to be hampered from creating work based on his intellectual
property on the apprehension that his work will be parodied or ridiculed. It would be absurd to
say that parody is any different from other forms of criticisms towards the creator’s work. Parody
is for of expression put forth in a humorous way under the guise of criticism. Thus, it is not fair
for the copyright holder to claim infringement in case of parodies especially when he is subject to

other forms of criticisms and reviews.

Moreover, the concept of intellectual property rights has its fundamental basis on utilitarianism.

Thus, if inadequate protection is given to parodies, it may have a negative bearing on social

utility as the talent and creativity of parodists is impeded.

SUGGESTIONS TO THE PROBLEM OF PROTECTION OF PARODY

Sometimes, the parodies of the original work gain more popularity and views than the original
work itself. In this respect, it can be said that the economic rights of the copyright holder may be
infringed. The suggestion for this problem may be the introduction of compulsory licensing
system where the parodist must take compulsory license from the copyright holder where the
monetary benefits gained from the parody may be shared along with the copyright holder. The
copyright holder in this case will find no reason to refuse the license since the economic benefits
are shared and he is compensated for utilizing his work. This would be beneficial to the parodist
as well as he can freely go ahead and use his skill and talent to express his ideas. The only

drawback is that it might put a financial burden on




the parodist as he will have to share his commercial benefit with the copyright holder for an

uncertain amount which is unpredictable as the parody may or may not be a success.

CONCLUSION

The narrow aspect of “criticism and review” must be given liberal interpretation so as to expand
the understanding of criticisms in the form of parodies so that copyright protection is not used as
an unreasonable restriction on freedom of expression of ideas of parodists. The contemporary
medium of communication places more reliance on direct modes of criticisms. But in the era of
increasing social media activity, the forms of criticisms are taking new shapes like parodies,
spoofs, satire , plays etc. Thus, law cannot be constant and it has to adapt itself to the changing
social environment. One such instance is the incorporation of new dimensions in the nature of

expressions like internet memes into the narrow ambit of “criticisms and reviews”.

In the light of the nuances of the parodies explained in this paper, it is can be concluded that it
would not be efficient to grant intellectual property protection against parodies unless it is done

with —

* An intention to compete with the copyright holder of the work and to derive profits

from such competition and also,

the motive of the alleged infringer in dealing with the work must not be improper.

Thus, the area of parody and copyright infringement has a wide scope for debate and discussions

for balancing the rights of various interest groups.
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